
In re Marriage of Tong & Samson (7/5/2011 – 197 Cal.App. 4th 23) 
 
Issue:  Court should allocate lump sum severance payment for support purposes over the period 
it was intended to cover, not treat total as earned in one month. 
 
Facts:  Richard (H) and Elaine (W) married in 1985 and separated in 2007.  Upon separation, 
Elaine filed a petition for dissolution and sought temporary spousal support.  Richard was a 
mutual funds wholesaler whose earnings consisted of a monthly salary plus commissions.  The 
court set temporary spousal support at $9,059 per month plus 35% of “all compensation in 
excess of $25,000 for each month” to account for the unknown commissions.  This percentage-
based provision of the order was modeled after In re Marriage of Ostler & Smith (1990) 223 
Cal.App.3d 33 (Ostler & Smith)1.   Richard referred to this assessment as an “Ostler-Smith” 
percentage throughout the proceeding, as did the family court.   There was no evidence that 
Elaine objected to this characterization.  An Ostler-Smith percentage is assessed “over and above 
guideline support” for “any discretionary bonus actually received.” 
 
In 2009, Richard was laid off from his job and received a severance package of $309,700.81, 
which was made up of the following components: 

1. A years-of-service component limited to 12 months of salary, or $100,000; 
2. A lump sum in lieu of commission limited to a six-month benefit of $152,853.48; 
3. A lump sum qualitative compensation award component of $35,208.33; 
4. A healthcare component of $1,500; 
5. A master retirement plan equivalent component of $3,422.28; 
6. A final paycheck that would include “final earnings and pay for unused, accrued 

vacation.” 
 
The stipulated order was that Richard pays the additional 35% assessment of spousal support 
based on his compensation for “each month.”  The order provided no guidance on how lump-
sum compensation for several months should be treated.  Richard filed an order to show cause 
(OSC) seeking clarification of the effect of severance pay on the support order.   
 
Family Court Initial Ruling:  Richard requested that his severance pay as income be spread over 
thirteen months, which was based on In re Marriage of Stephenson (1995) 39 Cal.App.4th 71, 75, 

                                                           
1 In Ostler and Smith, the issue was whether or not to include future bonus income in the calculation of income 
available for support.  The court concluded that it would not be appropriate to base a support order on H’s bonus 
income and then require him to file motions to modify at such times as the bonus is reduced.  It would be more fair 
to all parties to base the support order on H’s income from salary and dividends, and to allocate a portion of the 
future bonus income to the children and to W by way of a percentage interest so that future litigation will not be 
necessary as the bonus income changes. 
 



82 (Stephenson)2.  Elaine argued that Stephenson was not applicable because in that case the 
OSC sought a prospective modification of spousal support.  Elaine argued that in this case, 
Richard was seeking to retroactively modify his spousal support obligation since Richard 
brought the OSC months after he was laid off.  The court agreed with Elaine on the grounds that 
retroactive modification is impermissible (Fam. Code 3603). Richard was ordered to pay 
$99,645.28 ($309,700.81 less $25,000, multiplied by 35%) in support arrearages out of the 
severance pay. 
 
Appellate Court Ruling:  The appellate court disagreed with the family court ruling that Richard 
was seeking to retroactively lower the base monthly support of $9,059 or the 35% assessment on 
his compensation in excess of $25,000 in any given month.  Rather, the parties disagreed 
whether Richard’s lump-sum severance pay was to be allocated to a single month for purposes of 
the percentage assessment in the stipulated order.  The bulk of Richard’s severance pay was 
apparently designed to compensate him for 12 months of lost salary and six months of lost 
commissions.  It did not represent a single month of compensation and should not have been 
treated as such for purposes of the Ostler & Smith percentage.   
 
On remand, the family court has discretion to allocate the severance pay.  The court is not 
limited to spread the severance pay over 13 months as per Richard’s proposal.  The family court 
may allocate the severance pay according to its terms. 
   
 
 

                                                           
2 In Stephenson, the family court treated $52,000 of severance pay that H received upon early retirement as the 
equivalent of eight and one-half months of salary. 


